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1 See, Oil Pollution Desk Book, Environmental 
Law Institute 1991, hereinafter OPA 90 Desk Book, 
p. 88, H.R. Conf. Report 101–653, at p. 102, 
reprinted in 1990 U.S.C.C.A.N. 779, 780 [’’The term 
‘liable’ or ‘liability’ * * * is to be construed to be 

the standard of liability * * * under section 311 of 
the [Federal Water Pollution Control Act, 33 U.S.C. 
1321] * * *. That standard of liability has been 
determined repeatedly to be strict, joint and several 
liability.’’]; OPA 90 Desk Book p. 93, H.R. Conf. 

Report 101–653, at 118, 1990 U.S.C.C.A.N., at 797 
(Aug. 3, 1990) [‘‘[T]he primary responsibility to 
compensate victims of oil pollution rests with the 
person responsible for the source of the 
pollution[.]’’]. 

issues, and one additional letter after 
the public comment period closed on 
May 5, 2008, raising one issue. No 
public meeting was requested and none 
was held. 

III. Background and Purpose 

In general, under the Oil Pollution 
Act of 1990, as amended (33 U.S.C. 
2701, et seq.) (OPA 90), responsible 
parties (i.e., the owners and operators, 
including demise charterers) for a vessel 
or a facility from which oil is 
discharged, or which poses the 
substantial threat of a discharge of oil, 
into or upon the navigable waters or 
adjoining shorelines or the exclusive 
economic zone are liable for the removal 
costs and damages specified in OPA 90 
that result from such incident, up to 
prescribed limits of liability. (33 U.S.C. 
2702(a); 33 U.S.C. 2704). Embodying the 
polluter pays principle, this liability is 
strict, joint and several.1 Similar 
requirements apply under Section 107 
of the Comprehensive Environmental 
Response, Compensation and Liability 
Act of 1980, as amended (42 U.S.C. 
9607) (CERCLA) to owners and 

operators of vessels and facilities that 
release or threaten to release hazardous 
substances. 

The OPA 90 limits of liability are set 
out in 33 U.S.C. 2704(a). The CERCLA 
limits of liability are set out in 42 U.S.C. 
9607. 

In addition to the limit of liability 
provisions, 33 U.S.C. 2716(a) of OPA 90 
and 42 U.S.C. 9608(a) of CERCLA 
require that the owners and operators, 
including demise charterers, of certain 
vessels establish and maintain evidence 
of financial responsibility (i.e., ability to 
pay) sufficient to meet the maximum 
amount of liability to which they could 
be subjected under 33 U.S.C. 2704 and 
42 U.S.C. 9607. 

According to 33 U.S.C. 2716(a)(1) and 
(2), the evidence of financial 
responsibility requirements apply, in 
relevant part for purposes of OPA 90, to 
responsible parties for: Any vessel over 
300 gross tons (except a non-self 
propelled vessel that does not carry oil 
as cargo or fuel) using any place subject 
to the jurisdiction of the United States; 
and any vessel using the waters of the 
exclusive economic zone to transship or 
lighter oil destined for a place subject to 

the jurisdiction of the United States. 
OPA 90, at 33 U.S.C. 2716(c), also 
imposes evidence of financial 
responsibility requirements on offshore 
facilities and deepwater ports. This 
rulemaking, however, only concerns the 
OPA 90 evidence of financial 
responsibility requirements that must be 
met by vessels under 33 U.S.C. 2716(a). 

The OPA 90 limits of liability are 
subject to amendment both by statute 
and, under 33 U.S.C. 2704(d), by 
regulation, and when the limits of 
liability are amended the financial 
responsibility requirements must be 
adjusted by regulation. On July 11, 
2006, the President signed the Delaware 
River Protection Act of 2006, Title VI of 
the Coast Guard and Maritime 
Transportation Act of 2006, Public Law 
109–241, July 11, 2006, 120 Stat. 516 
(DRPA). Section 603(a) of DRPA 
amended the OPA 90 limits of liability 
for vessels at 33 U.S.C. 2704(a). 

The following table shows the OPA 90 
limits of liability in effect before DRPA, 
and the new limits of liability under 
OPA 90 as amended by DRPA Section 
603(a), by vessel type: 

CHANGES TO OPA 90 VESSEL LIMITS OF LIABILITY 2 

If the vessel is a The original limit of liability limit was the 
greater of— 

The amended limit of liability is the 
greater of— 

Tank vessel greater than 3,000 gross tons with 
a single hull, with double sides only, or with a 
double bottom only.

$1,200 per gross ton or $10,000,000 .............. $3,000 per gross ton or $22,000,000. 

Tank vessel less than or equal to 3,000 gross 
tons with a single hull, with double sides 
only, or with a double bottom only.

$1,200 per gross ton or $2,000,000 ................ $3,000 per gross ton or $6,000,000. 

Tank vessel greater than 3,000 gross tons with 
a double hull.

$1,200 per gross ton or $10,000,000 .............. $1,900 per gross ton or $16,000,000. 

Tank vessel less than or equal to 3,000 gross 
tons with a double hull.

$1,200 per gross ton or $2,000,000 ................ $1,900 per gross ton or $4,000,000. 

Any vessel other than a tank vessel .................. $600 per gross ton or $500,000 ...................... $950 per gross ton or $800,000. 

2 Sources: 33 U.S.C. 2704(a) immediately prior to amendment by DRPA, and 33 U.S.C. 2704(a) as amended by DRPA Section 603(a). Al-
though the original and current versions of 33 U.S.C. 2704(a) both distinguish between vessels on the basis of their gross tonnage and whether 
they are tank vessels, 33 U.S.C. 2704(a) as amended by DRPA Section 603(a) now also distinguishes between single-hulled and double-hulled 
tank vessels. 

On August 18, 2006, before initiating 
this rulemaking, we published a Notice 
of Policy in the Federal Register (71 FR 
47737, see, Regulatory History) 
explaining: 

• That the OPA 90 limits of liability 
for vessels were changed by DRPA 
effective July 11, 2006 for non-tank 
vessels, and effective October 9, 2006 
for tank vessels; 

• The amounts of the new OPA 90 
vessel limits of liability; 

• That the OPA 90 proof of financial 
responsibility (applicable amount) 
requirements for vessels at 33 CFR part 
138 would stay at the applicable amount 
levels in effect prior to the DRPA 
amendments until changed by 
rulemaking; and 

• That a rulemaking project would be 
initiated to require vessel owners and 
operators to provide evidence of 
financial responsibility applicable 

amounts under 33 CFR part 138 to the 
amended OPA 90 limits of liability. 

Scope of the Rule 

This rulemaking was initiated, as 
contemplated in the Notice of Policy, to 
ensure that the owners and operators 
(including demise charterers, hereafter 
referred to jointly as the operators) of 
any vessel required to have a certificate 
of financial responsibility under 33 
U.S.C. 2716, demonstrate that they are 
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